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EXPANSION OF FEDERAL POWER. 



ADDRESS BY FRANCIS L. SMITH, PRESIDENT OF THE BAR ASSOCIA- 
TION OF THE SIXTEENTH JUDICIAL CIRCUIT, VIRGINIA, AT 
ALEXANDRIA, VA., JANUARY 14, 1911. 



Gentlemen of the Bar Association of the Sixteenth Judicial Cir- 
cuit, Virginia: 

In looking over the wide field of legal questions for a subject 
that will be appropriate to the present occasion, I have concluded 
that nothing can be of more interest than matters which pertain 
to the welfare of our dear old mother, Virginia. Already has 
she been shorn of part of her fair realm (West Virginia) by the 
fortunes of war, and today she, the "Mother of States and of 
Statesmen," beholds trembling in the balance the sovereign rights 
guaranteed her by the Constitution of the Union. This is a burn- 
ing question, which I cannot too earnestly lay before my brethren 
of the Sixteenth Judicial Circuit. Virginia's loyal sons must 
guard her already dismembered territory and hold her sacred 
soil inviolate from the intrusion of modern political casuists. 

In years gone by Virginia laid at the feet of the Union her 
magnificent Northwest Territory, out of which was erected the 
States of Ohio, Illinois, Indiana, Michigan, Wisconsin, and part 
of Minnesota, the residue of Minnesota being acquired by the 
"Louisiana Purchase." Virginia also gave the noble State of 
Kentucky to the Union. 

On December 18, 1789, the Legislature of Virginia passed an 
act consenting "that the district of Kentucky within the juris- 
diction of said Commonwealth and according to its actual bound- 
aries at that time, should be formed into a new State." (See 
History of Creation of State of Kentucky, Indiana v. Kentucky, 
136 U. S. Rep., page 479.) 

Before entering upon the discussion of a question based largely 
upon a portion of Mr. Taft's last message to Congress, I would 
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say a word respecting my individual regard for the President of 
the United States. As a man I admire his purity of character, 
his lofty conception of his responsibilities, and his honest desire 
to be the President of the whole country. I also recognize that 
in the question at issue he has the concurrent approbation of 
some of the most honored members of Congress from Virginia, 
and also the support of an act of the General Assembly of Vir- 
ginia, which latter forms the basis of his argument. 

In his message to Congress, December, 1910, the President 
said : 

THE DISTRICT OF COLUMBIA IN VIRGINIA. 

"I have already in previous communications to Congress re- 
ferred to the importance of acquiring for the District of Columbia 
at least a part of the territory on the other side of the Potomac 
in Virginia which was originally granted for the District by the 
State of Virginia, and then was retroceded by act of Congress in 
1846. It is very evident from conferences that I have had with 
the Senators and Representatives from Virginia that there is no 
hope of regranting by the State of the land thus given back ; and 
I am frank to say that in so far as the tract includes the town of 
Alexandria and land remote from the Potomac River there would 
be no particular advantage in bringing that within national con- 
trol. But the. land which lies along the Potomac River above the 
railroad bridge and across the Potomac, including Arlington 
Cemetery, Fort Myer, the Government experiment farm, the vil- 
lage of Rosslyn, and the palisades of the Potomac, reaching to 
where the old District line intersects the river, is very sparsely 
settled and could be admirably utilized for increasing the system 
of the parks of Washington. It has been suggested to me by the 
same Virginia Senators and Representatives that if the Govern- 
ment were to acquire for a Government park the land above de- 
scribed, which is not of very great value, the present law of 
Virginia would itself work the creation of Federal jurisdiction 
over it, and if that were not complete enough, the legislature of 
Virginia would in all probability so enlarge the jurisdiction as to 
enable Congress tp include it within the control of the Govern- 
ment of the District of Columbia, and actually make it a part 
of Washington. I earnestly recommend that steps be taken to 
carry out this plan." 

This language is highly suggestive when read in connection 
with the act of Assembly of Virginia approved April 2, 1902, 
which is to be found in the Acts of Assembly of 1901-2, pages 
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565-6, inserted as section 15a in Virginia Code, annotated by 
Pollard, 1904, and which reads as follows: 

"Chap. 482. — An act ceding to the United States exclusive 
jurisdiction over certain lands acquired for public purposes 
within this State, and authorizing the acquisition thereof, ap- 
proved April 2, 1902. 

"1. Be it enacted by the General Assembly of Virginia, That 
the consent of the State of Virginia is hereby given, in accord- 
ance with the seventeenth clause, eighth section of the first ar- 
ticle of the Constitution of the United States, to the acquisition 
by the United Spates, by purchase, condemnation, or otherwise, 
of any land in this State required for sites for custom houses, 
court houses, post offices, arsenals, or other public buildings 
whatever, or for any other purposes of the government. 

"2. That exclusive jurisdiction in and over any land so ac- 
quired by the United States shall be, and the same is hereby, 
ceded to the United States, for all purposes except the service 
upon such sites of all civil and criminal process of the courts of 
this State ; but the jurisdiction so ceded shall continue no longer 
than the said United States shall own such lands. 

"3. The jurisdiction ceded shall not vest until the United 
States shall have acquired the title to said lands by purchase, 
condemnation, or otherwise; and so long as the said lands shall 
remain the property of the United States when acquired as afore- 
said, and no longer, the same shall be and continue exempt and 
exonerated from all state, county, and municipal taxation, as- 
sessment, or other charges which may be levied or imposed under 
the authority of this State. 

"4. This act shall take effect and be in force from and after 
its passage." 

The President in his statement was expressing the view en- 
tertained by himself and others, that under existing legislation, 
whenever and as often as the United States becomes the owner 
of real estate situate in this Commonwealth, whether acquired by 
purchase or under the exercise of the power of "eminent do- 
main," by condemnation proceedings, jurisdiction over said land 
will automatically pass from the Commonwealth of Virginia to 
the United States. This is what the President meant when he 
said, referring to a portion of Alexandria County: 

"It has been suggested to me by the same Virginia Senators 
and Representatives that if the Government were to acquire for 
a Government park the land above described, which is not of 
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very great value, the present law of Virginia would itself work 
the creation of Federal jurisdiction over it," etc. 

If such is a correct statement of existing conditions, it will 
prove a surprise to the great body of the people of this Com- 
monwealth, and should be the cause of apprehension and alarm 
to all who understand the relations of the State and Federal 
governments to each other. Particularly grave is this subject 
to those who, animated by love of country, are determined to 
preserve our form of government as it was moulded by the fram- 
ers of the Federal Constitution. To prevent the unconstitutional 
extension of the powers of the Federal Government, as expressed 
in the Federalism of this epoch, should be our earnest effort. 
This progressive policy, which would be at the expense of the 
rights of the sovereign States, is in the wrong direction, and 
should be opposed by those who will not make a voluntary of- 
fering of such rights, but will only yield them under the stern 
mandate of the law. 

It is impossible to escape the conviction that the United States 
judges, inspired with the Federalism of the age, are inclined to 
expand and extend the jurisdiction and authority of the Federal 
Government at the expense of the sovereign powers of the States ; 
to overleap the boundary of constitutional limitations and ex- 
tend the authority of the Government to subjects and limits 
never dreamed of by the framers of the Constitution. "The 
judiciary of the United States," Jefferson wrote in 1820, "is the 
subtle corps of sappers and miners constantly working under- 
ground to undermine the foundation of our confederate fabric." 

It has been said above that the condition of legislation as re- 
ferred to by the President is a surprise and cause of anxiety, 
and justly it may be, for under the provisions of the act of As- 
sembly quoted, should Congress enact that a whole county or 
even more was needed for the purpose of army maneuvers, or 
other public purposes, and declare that such was a public use, 
it is not doubted that Federal tribunals and authorities would be 
disposed to sustain such an enactment, even if the object of the 
act was not embraced by the letter or spirit of clause 17, section 
8, article 1, of the Constitution of the United States, which 
reads : 
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"To exercise exclusive legislation in all cases whatsoever, over 
such District (not exceeding ten miles square) as may, by ces- 
sion of particular States, and the acceptance of Congress, become 
the seat of the Government of the United States, and to exercise 
like authority over all places purchased by the consent of the 
legislature of the State in which the same shall be, for the erec- 
tion of forts, magazines, arsenals, dock-yards, and other needful 
buildings." 

The consi itutional provision just quoted endows the Federal 
Government with exclusive legislation over all places purchased 
by the consent of the legislature of the State in which the same 
shall be, for the erection of forts, magazines, arsenals, dock- 
yards, and other needful buildings. This is the ivhole grant of 
power and authority contained in the Constitution upon the sub- 
ject. 

Legislation and sovereignty are convertible terms. To enable 
the Federal Government to exercise sovereignty or exclusive 
legislation over territory within a State, two things must concur, 
and they are essential : First, the land must have been acquired 
for a constitutional purpose within the limits of clause 17, sec- 
tion 8, of article 1; Second, it must have been purchased by' the 
consent of the legislature of the State in which the same shall be. 

It is intended to discuss as briefly as possible the following 
questions : 

First. How can the Federal Government acquire title to land 
in a State? 

Second. What is the relation of the Federal Government to 
land purchased by it, n'ithoiit the consent of the State in which 
the same shall be? 

Third. What is the relation of the Federal Government to 
land acquired by condemnation, without the consent of the State 
in which the same shall be? 

Fourth. What protection is there for State or citizen against 
the unconstitutional acquisition by the Federal Government of 
territory within a State? 

These questions will now be answered in the order in which 
they are stated. 
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First. How can the Federal Government acquire title to land 
in a State? 

The Federal Government may acquire land within a State for 
a constitutional purpose by purchase; if this is done with the 
consent of the State, the Federal Government becomes endowed 
with the right to exercise exclusive jurisdiction over the territory 
so acquired. This means nothing more or less than that it be- 
comes Federal territory under the exclusive, dominion and con- 
trol of the Federal Government. With land purchased by the 
Federal Government urithout the consent of the State in which 
the same shall be, the title thereto passes to the Federal Govern- 
ment in its character as a corporation or legal entity, and not to 
it as a sovereign, as we shall see hereafter in the answer to the 
second question. 

From the foundation of the Government up to the year 1875 
it seems to have been conceded by publicists, statesmen and leg- 
islators that the Federal Government did not enjoy or possess 
the power to exercise the right of "eminent domain" as to land 
within the States. In that year the Supreme Court of the United 
States decided that the right of "eminent domain" exists in the 
Government of the United States, and may be exercised by it 
within the States so far as is necessary to the enjoyment of the 
powers conferred upon it by the Constitution. Kohl and others 
v. United States, 91st United States Reports, page 367. 

It is believed that the act of Congress construed in that case 
constitutes the first instance in which the Federal Government 
sought to exercise the power of "eminent domain" within the 
States. 

The Government desired to acquire a parcel of land in the city 
of Cincinnati as a site for a postoffice and other public uses; it 
was unable to agree with the owners of the property upon a price 
for the same, and thereupon, under the provisions of an act of 
Congress which invested the Secretary of the Treasury with 
authority to acquire the said property by purchase at private sale 
or condemnation, the Government applied to the Federal court 
for the condemnation of the desired land. This application was 
granted and such proceedings had as resulted in the condemna- 
tion of the land, and the judgment of the lower court was ap- 
proved and affirmed by the Supreme Court of the United States 
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in the case above referred to. This decision has been followed 
by others of a similar nature by the same tribunal and by the 
courts of some of the States. The adjudicated cases show the 
character of the use for which the right to take private property 
has been sustained. Burt v. Merchants' Ins. Co., 106 Mass. 356, 
for a postoffice ; Kohl v. United States, 91 U. S. 367, for United 
States postoffice and court-house; United States v. Jones, 109 
U. S. 513, to improve water communication between the Missis- 
sippi and Lake Michigan; United States v. Great Falls Manuf. 
Co., 112 U. S. 645, for supplying Washington city with water; 
In re League Island, 1 Brewster 524, for a navy yard ; Gilmer v. 
Line Point, 18 California 229, for a fort; Reddall v. Bryan, 14 
Maryland 444, for water works for Washington city; Orr v. 
Quimby, 54 N. H. 590, and United States v. Chicago, 7 How. 
185, for military purposes. See also Fort Leavenworth R. R. 
Co. v. Lowe, 114 U. S. 525; United States v. Gettysburg Elec- 
tric Railway Company, 160 U. S. 668, for the preservation of the 
lines of the battle of Gettysburg, to mark the positions occupied 
by various commands, the opening and improving avenues and 
the determination of the leading tactical positions; Chappell v. 
United States, 160 U. S. Reports, page 499, for acquiring lands 
for a lighthouse. 

Even the most casual observer cannot fail to perceive that the 
constitutional grant of power to the Federal Government for the 
acquisition of land within the States cannot be logically or le- 
gally extended so as to embrace the subject-matter of the con- 
troversy in the case of United States v. The Gettysburg Electric 
Railway Company above referred to. It would be useless to 
contend that the Federal courts do not recognize the power of 
the Federal Government to condemn land situate within the 
States, and although we may believe that the exercise of such 
power is not warranted by our form of Government; that the 
Federal Government is not invested with it under the Constitu- 
tion, and that upon the general principles of the law of nations 
it does not enjoy and should not legally exercise such a right, 
still we are confronted by the decisions of the highest Federal 
court upon this question and are obliged to accept its judgment 
as the 1cm, — without yielding our convictions that it should be 
otherwise. 
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The Federal Government is one of limited powers, supreme 
within its appropriate constitutional sphere; the State a sov- 
ereign with all powers and attributes appertaining to sovereignty, 
subject only to such restraints as it has voluntarily imposed upon 
the enjoyment and exercise of its sovereign prerogatives by the 
Constitution of the United States and its own fundamental law. 
When, therefore, a disposition is evidenced by the executive, 
legislative, or judicial departments of the United States to ex- 
tend its authority beyond the powers conferred by the Constitu- 
tion; to encroach upon the rights of the States, and in so doing 
to destroy them, the time has arrived for patriots, irrespective of 
political creed or section, to unite in opposition to such usurpa- 
tion, and to resist in the halls of legislation and the courts of 
justice a policy and course of action which, pursued to its inev- 
itable conclusion, must result in the destruction of the Republic. 

Formerly it was understood in this country that the right of 
"eminent domain" was an attribute of sovereignty and that as no 
two governments could be sovereign with respect to the same 
territory at the same time, the right of "eminent domain" could 
not be exercised by two governments over the same territory. 
The State being the sovereign with respect to all territory under 
its dominion, is the only power that could exercise this sovereign 
right of "eminent domain" over the lands of its citizens. This 
fundamental principle of law was not considered, nor was it re- 
garded by the Supreme Court of the United States in the case of 
Cincinnati postoffice above referred to. 

We now approach the consideration of the second inquiry: 
What is the relation of the Federal Government to land purchased 
by it without the consent of the State in which the same shall be ?" 

This is no unexplored field, for it was subjected to the most 
thorough investigation and examination at an early period in the 
history of the Government; at a time when conservative views 
were in operation; when Virginia, who had done so much to 
found the Federal Government and secure its independence, was 
influential, if not potential, in the voice of the Nation ; and when 
Chief Justice Marshall, a native of this Commonwealth, and the 
greatest of all the judges who have adorned the office in this 
country, illuminated the Constitution and the powers of the Fed- 
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eral Government under it with the great vigor of his clear, com- 
prehensive, and logical mind. 

It seems to be conceded by all persons familiar with the struc- 
ture and frame of our Government, that before the sovereign 
right of the United States can attach to land purchased in any of 
the States, there must be a concurrence of two things : First, it 
must be purchased for a constitutional purpose; second, by the 
consent of the legislature of the State in which the same shall be. 

If either one of these vitally necessary elements be wanting, 
then the land - is held by the Government not in its capacity as a 
sovereign power, but as a private individual. Vattel says : "Thus 
many sovere gns have fiefs and possessions in the territories of 
another prince. In these cases they possess them in the manner 
of private individuals." 

In Paschal's Annotated Constitution, at page 137, the law upon 
this subject is tersely and concisely stated. He says : 

"But the purchase of lands by the United States for public 
purposes, within the territorial limits of a State, does not of itself 
oust the jurisdiction or sovereignty of such State over land so 
purchased." 

Again : 

"The Constitution prescribes the only mode by which they 
can acquire land as a sovereign power ; and, therefore, they hold 
only as an individual when they obtain it in any other manner." 

And this last proposition is sustained by the highest court of 
New York in the case of People v. Godfrey, 17 Johns 225 ; the 
Supreme Court of Pennsylvania, in Commonwealth v. Young, 
Brightly 302 ; the Supreme Court of Wisconsin in In re O'Con- 
nor, 37 Wisconsin 379, and Mr. Justice Grier in Ellicott v. Van 
Voost, 3 Wall. Jr., 299 ; the Supreme Court of Ohio in Renner 
v. Bennett, 21 Ohio St. 431. 

But with reference to lands owned by the United States, ac- 
quired by purchase without the consent of the State, or by ces- 
sions from other governments, Story, in his Commentaries on 
the Constitution, says: 

"If there has been no cession by the State of the place, al- 
though it has been constantly occupied and used under purchase, 
or otherwise, by the United States for a fort or arsenal, or other 



346 17 VIRGINIA LAW REGISTER. [Sept., 

constitutional purpose, the State jurisdiction still remains com- 
plete and perfect." 

And in support of this statement he refers to People v. God- 
frey, 17 Johns 225. In that case the land on which Fort Niagara 
was erected, in New York, never having been ceded by the State 
to the United States, it was adjudged that the courts of the State 
had jurisdiction of crimes or offenses against the laws of the State 
committed within the fort or its precincts, although it had been 
garrisoned by the troops of the United States and held by them 
since its surrender by Great Britain pursuant to the treaties of 
1783 and 1794. In deciding the case, the court said that the 
possession of the post by the United States must be considered as 
a possession for the State, not in derogation of her rights, observ- 
ing that it regarded it as a fundamental principle that the rights 
of sovereignty were not to be taken away by implication. 

"If the United States," the court added, "had the right of 
exclusive legislation over the Fortress of Niagara they would 
have also exclusive jurisdiction; but we are of opinion that the 
right of exclusive legislation within the territorial limits of any 
State can be acquired by the United States only in the mode 
pointed out in the Constitution, by purchase, by consent of the 
legislature of the State in which the same shall be, for the erec- 
tion of forts, magazines, arsenals, dock-yards, and other needful 
buildings. The essence of that provision is that the State shall 
freely cede the particular place to the United States for one of 
the specific and enumerated objects. This jurisdiction cannot 
be acquired tortiously or by disseisin of the State; much less 
can it be acquired by mere occupancy with the implied or tacit 
consent of the State, when such occupancy is for the purpose 
of protection." 

Chief Justice Marshall, in defining the position of a govern- 
ment as owner of stock in a corporation, says: 

"It is, we think, a sound principle that when a government 
becomes a partner in any trading company it divests itself, so 
far as concerns the transactions of that company, of its sov- 
ereign character, and takes that of a private citizen. Instead 
of communicating to the company its privileges and its preroga- 
tives, it descends to a level with those with whom it associates, 
and to the business which is to be transacted. Thus many of 
the States of this Union, who have an interest in banks, are 
not suable even in their own courts; yet they never exempt the 
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corporation from being sued. The State of Georgia, by giving 
to the bank the capacity to sue and be sued, voluntarily strips 
itself of its sovereign character, so far as respects the transac- 
tions of the bank, and waives all the privileges of that char- 
acter. As a member of a corporation, a government never 
exercises its sovereignty. It acts merely as a corporator, and 
exercises no other power in the management of the affairs of 
the corporation than are expressly given by the incorporating 
act. 

"The Government of the Union held shares in the old Bank 
of the United States; but the privileges of the Government were 
not imparted by that circumstance to the bank. The United 
States was not a party to suits brought by or against the bank 
in the sense of the Constitution. So with respect to the present 
bank. Suits brought by or against it are not understood to be 
brought by or against the United States. The Government, by 
becoming a corporator, lays down its sovereignty, so far as 
respects the transactions of the corporation, and exercises no 
power or privilege which is not derived from the charter." Bank 
of the United States v. Planters' Bank of Georgia, 9 W. 908. 
See also, Bank of Kentucky v. Wister, 2 P. 323 ; Briscoe v. 
Bank of Kentucky, 11 P. 324; Darrington v. The State Bank 
of Alabama, 13 H. 17. 

In this last case, the court says: 

"The State, as a stockholder, held its property as a corpora- 
tion or individual could hold it. in the Mobile Bank." See also. 
Curran v. State of Arkansas, 15 How., 308. 

What is the difference in the relation of the United States to 
stock in a corporation, and land purchased by it and held as an 
individual? If in the one case it lays down its sovereignty, why 
not in the other? If to the corporation it cannot and does not 
impart its privileges and immunities, can it do so to land not 
acquired in a constitutional way? Jurisdiction is a favorite and 
indeed necessary attribute of sovereignty. 

In their several and respective spheres, the State and Federal 
Governments possess the attributes of sovereignty, separate, dis- 
tinct, and independent of each other. That these privileges may 
be waived is too well established to need argument. That the 
Federal Government in acquiring land in any other mode than 
that prescribed by the Constitution waives its sovereign rights 
as to such land, is as palpable and reasonable as where the 
United States or a State becomes a stockholder in a private cor- 
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poration or creates a corporation and is the sole owner of the 
stock, and has been held thereby to surrender or waive its pre- 
rogative right of sovereignty. 

Admit for the sake of the argument that land has been pur- 
chased by the United States for a constitutional purpose, that 
is to say, for a fort or a magazine or an arsenal or a dock-yard 
or other needful building, yet the necessary concurrent element 
is wanting. There has been no cession by the State, no consent 
by the legislature of the State wherein the land is, and the Gov- 
ernment does not hold the property as a sovereign but as a cor- 
poration. It has no jurisdiction, the vital power of sovereignty. 

The Government of the United States is totally different in 
form and power from that of Great Britain, and the laws ap- 
plicable to the sovereign rights of the latter, not consistent with 
or belonging to the former. The one is a Government of enu- 
merated and much more limited powers than the other. Chief 
Justice Marshall has said: 

"In America the powers of sovereignty are divided between 
the Government of the Union and those of the States. They 
are each sovereign with respect to the objects committed to it, 
and neither sovereign with respect to the objects committed to 
the other." 

We may contemplate the Government of the Union in a two- 
fold aspect, as a sovereign power and as a corporation. 

Acting within the scope of its enumerated powers and acquir- 
ing land for a constitutional purpose in the mode prescribed by 
the Constitution, it holds the property as a sovereign with all 
the attributes belonging to such an ownership. Its jurisdiction 
over the subject-matter is exclusive, that of the State being 
ousted. It may legislate concerning it, for the preservation of 
peace and order within its boundaries as all legislative powers 
appertain to sovereignty. If, however, it acquire land either for 
a constitutional purpose or not, but not in the mode by the Con- 
stitution prescribed, it holds it as a corporation and not as a 
sovereign. In such a case every attribute of sovereignty is want- 
ing. The State retains the sovereign rights of legislation and 
jurisdiction. The illustration is verified by he great law-giver 
in his opinion in McCulloch v. Maryland — "they are each sov- 



1911.] EXPANSION OF FEDERAL POWER. 349 

ereign with respect to the objects committed to it, and neither 
sovereign with respect to the objects committed to the other." 

Chief Justice Marshall in delivering the opinion of the court 
in the case of the Schooner Exchange, 7 Cranch, 1 16, says : 

"Bynkershoek, a jurist of great reputation, has indeed main- 
tained that the property of a foreign sovereign is not distin- 
guishable by any legal exemption from the property of an ordi- 
nary individual, and has quoted several cases in which courts 
have exercised jurisdiction over causes in which a foreign sov- 
ereign was made a party defendant. Without indicating any 
opinion on this question it may be safely affirmed that there is 
a manifest distinction between the private property of a person 
who happens to be a prince, and that military force which sup- 
ports and maintains the dignity and the independence of a nation. 
A prince, by acquiring private property in a foreign country, may 
possibly be considered as subjecting that property to the terri- 
torial jurisdiction; he may be considered as so far laying down 
the prince and assuming the character of a private individual; 
but this he cannot be presumed to do with respect to any por- 
tion of that armed force which upholds his crown, and the na- 
tion he is entrusted to govern." 

In the investigation which we have been pursuing it has be- 
come manifest that exclusive legislation over property or ju- 
risdiction (which is the same thing) is the vital element necessary 
to invest the Government of the United States with the powers 
of a sovereign over such territory. Unless the Government owns 
and possesses the land in its sovereign capacity it would still be 
subject to taxation by the State wherein it lay, and subject also 
to the exercise of jurisdiction by the State over said land for 
all purposes, including those of a judicial and political character. 
Such an ownership would prove of but little value or utility to the 
Federal Government. 

The answer to the third inquiry, "What is the relation of the 
Federal Government to land acquired by it by condemnation 
without the consent of the State in which the same shall be?" 
is identical with the answer to the second inquiry, to wit, that 
the Government would own the title to the property as a cor- 
poration, but that the sovereign attribute of exclusive legisla- 
tion or jurisdiction would not attach to the said territory. 

In answer to the fourth inquiry, "What protection is there 
for State or citizen against the unconstitutional appropriation 
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by the Federal Government of territory within a State?" it is 
suggested that the act of Assembly hereinbefore referred to, 
the title of which is "An act ceding to the United States ex- 
clusive jurisdiction over certain lands acquired for public pur- 
poses within this State, and authorizing the acquisition thereof," 
should be repealed. It should never have found a place in the 
statutory law of Virginia, for it is a. voluntary surrender by the 
State to the Federal Government of jurisdiction over land within 
this State, without knowing the extent of such territorial ac- 
quisition, when the same would be acquired, or where the land 
is situate. It is a voluntary and uncalled-for surrender by the 
State of jurisdiction over its territory, without a proper knowl- 
edge of how far and to what extent that jurisdiction might be 
exercised, and if allowed, to remain in force its baneful influ- 
ence will become more and more apparent with the efflux of 
time. 

A striking object-lesson of the operation and effect of the act 
of Assembly mentioned is afforded in the action of the United 
States Government in acquiring by condemnation two large tracts 
of land in Fairfax County, Virginia; one to be used as a re- 
formatory and the other as a work-house for the criminals of 
the District of Columbia. Already protests have been regis- 
tered against the establishment of this criminal reformatory in 
proximity to "Mount Vernon," where repose the remains of the 
immortal Washington, a spot which should be sacred to all 
patriots and exempt from the contamination of a criminal col- 
ony. In this connection an editorial appeared in the Washing- 
ton Post, Wednesday, December 21, 1910, headed "The Mount 
Vernon Outrage," in which the writer says that "the profanation 
of Washington's home and tomb is threatened." If this act of 
Assembly already referred to had not been in existence, the 
Government would have applied to the legislature to cede to it 
jurisdiction over the desired territory, when those so vehemently 
objecting to the location of the reform school and all others 
interested would have been heard. Surely the application would 
have been denied, because the land was not needed for a con- 
stitutional purpose, and because Virginia does not wish her ter- 
ritory to be made a dumping ground for the criminals of other 
jurisdictions. 
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The right of the Federal Government to condemn land in this 
State should never have been recognized, much less sanctioned, 
for it is in derogation of the sovereign attributes of the Com- 
monwealth and an invasion and the destruction of her most 
sacred rights. These questions are of intense moment, not only 
to Virginia, but to every State in the Union. From the Atlantic 
to the Pacific, from Maine to Mexico, throughout this broad land 
of freedom — this ideal Commonwealth which has been the dream 
of philosophers of all ages and of all countries — the tocsin of 
alarm will be sounded. Every State and Territory over which 
flutters the Stars and Stripes of the Union has an equal interest 
in this vital question. It knows no East, no West, no North, 
no South. If the Federal Government is to enjoy powers not 
expressly conferred upon it by the Constitution, then let the 
States understand that it is not claimed these powers are granted 
by the Constitution, but rather that those who advocate and 
enforce them do so upon the ground that these contested powers 
are inherent in the Government and necessary and essential to 
its operation and maintenance. And thus the cherished belief, 
so long entertained by the American people, that the Federal 
Government is one of special and enumerated powers, is assailed 
by the modern progressive Federalism of the day. 

With this act of Assembly which we have quoted and all -of 
a similar character repealed, the condition of affairs would be 
as it formerly existed; that is to say, if the Federal Government 
had purchased or desired to purchase land within the limits of 
the Commonwealth of Virginia, knowledge of such fact would 
be brought to the Legislature of Virginia, and that body, rep- 
resenting the sovereign power of the State, would determine in 
each case, as presented to it, whether it was right and proper 
to cede and relinquish to the Government of the United States 
jurisdiction over the territory specified. In the course of such 
proceeding no one would be injured. All interested would have 
an opportunity to appear before the legislature and be heard. 
I remember well a circumstance of this character in connection 
with the Arlington estate. That property had been sold at a 
United States direct-tax sale during the great Civil War, and 
was bid off to the Government of the United States. Year after 
year application was made to the Legislature of Virginia to 
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cede jurisdiction over this property to the United States, but 
this was denied from time to time, until the Government had 
become possessed of a valid title thereto by purchase from the 
zvner thereof. 
In reviewing what Virginia has done for this glorious coun- 
try, our hearts must swell with pride in her great past. And 
now she, who gave her blood and treasure to establish the in- 
dependence of America; who counted it happiness to cement a 
common country by the talents and labors of her gifted soldiers 
and statesmen; who gave so freely of her imperial domain to 
the common good, she now says to her patriot sons, Remember! 
We will remember as 

"Men who their duties know, 
But know their rights, and knowing, dare maintain," 

not alone for ourselves and our children's children, but 

"For the ashes of our Fathers, 
And the temples of our Gods." 



